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" The same commanding officer is empowered to accuse the defendant, to draft
and direct charges against him, to select the prosecution and defense
counsel from officers under his command, to review and alter court's .

decision and to change any sentence imposed ".(2)

Abyn AR JVBEHRA DINRA 17N1I0B0 DR Yrvan 131Yhw aye LTpeand dhbn v nrayivh @y
L0320 n0awn oyn Se Aan1pd Ton TidY aavhaw MYh-TRY D1YAYLRYYIIN bw
nn?EA hbren 5@ ANR pan SR 131aT R hvad

!

" The concurrent responsibilities of command make imposible the objectivity
that is expected in the federal criminal trial and is desired in the military
court martial ... It is inconceivable that any man, especially one untrained

in the law, can be both concerned commander and judicial neutral " (3).

Hearings in H.R. 2498 before a Subcomm. of the House Comm. on Armed

» Forces
8lst Cong. lst Sess. 640(1949) (statement by Richard H. Wels, Chairman of

Spec. Comm. on military Justice of N.Y. County Lawyers Association.)

Bayh, The Military Justice Act of 1977; The need of Legislative Reform, (3)

10 Am. Crim. L. Rev. 9 (1971},
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'"" He is personnally and legally responsible for the morale, good order and
discipline of a closely knit unit. Any arbitrariness, unfairness, or
partiality can eventually be reflected in the performance of his

)

personnel ",

1TAYnY PR NYDYRAN ADYARAY OR DY 75 17¥8Y 13120y A31h L, 00 Y PRy 55 oy TnY
DI¥NY O¥ NN172 ABAR Danhbn L NnY Rt ANTIY QATIY NIRAN-NYLISTYA NDAYLA Tpabh bYw
Y172 ANA LNYhD130 ARBA SY 0Y°WPD N13Pa 930 abhn WR 1T ANAD L1701 10nd hbaam

13771 DAY Y1IRRA BRI ,09331p0 M1-5Y 1%aphn R DYAph Bw o mwa v

.1983 1an¥T 6-3 3"AR Rr'wa Y1Y-HY nnha WK, Military Justice Act (5) -n
(UCMJ - 1%hb) Uniform Code of Military Justice -% ar 11ph Sw iniaren pry
R ,0BUMN YINRY Y3582 L, 7R DN 1I02% havhhn nantma dawan Sw o opbhn haane 13h

(6)

.(7) PThaY MrRan 5w proawnn 1M
Byrne, Military Law (3d ed. 1981) at 87 (4)
Pub. L. No. 98-209, 97 stat. 1393 (1983) (5)
10 U.S.C. Sec. 801 - 940 (1976) (6)

UCMI-% §3ip2nn 7198 DRPY 0I0230-D23 hM1T DR AT 17392 ARM 7
House Report (Armed Services Committee) No. 98-549, Nov. 15, 1983 at 14.
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(Pretrial Confinement} voen »18% q¥yn .a

DR DIYNAY Thanh bY L,YRAX BISIYY NIININ ANTAY YIN?A2 TIYhS L%rh e 1xyn oy 1o
ANk 77T 552 WYidh woan AR Hraand IR Nyna Svrnn prInndb 0ipn vy

11730 A270 1% AThnw 1raX Dyon Sw anxyn qena by Mann Tpon . (Pretrial restraint)
LN ray Nay 27 v:‘yi:pb mMpraoni N17TRY HY IR DYwIR Ay 5y hobranh vynd

nNY Oy Th?

" Full inquiry is not required,'but the known or reported facts should be
‘ sufficient to furnish reasonable grounds for believing that the offense

has been committed by the person to be restrained ".(9)

LNTPNTA CTRONY N3N RANA NITWA TAIYA RITR IR AU0Y L 173P YW 1ayyn By niaind hionon
NIonoA 21¥RY REY AITNTA TPAN A0 v vaxyn Yy mamaad aRen aTRY amika 1vep b
.(10)nvnvxp DANY NIAT *5¥a% Ba atn 9xyy

TTIPA P0IBIY 1IN 0712Y AT TIwnA YW 18ynd wRd Tponn Sw 1nobna Y haipean

.(11)Military magistrate

Manual for Courts - Martial, United States -N bR 979nnb ®a AT yaap (8)
1969 (Revised Edition).
N LUCMI-n 23y 1M15nd gpiha 2"nR RYwa RIYIN @R hoYan nawn Dpph naTh 990
Para. 20d, Manual for Courts Martial (1969) (93
¢ Warrant Officers; Petty officers and Non Commissioned Officers - bSumd (10)
(11)

LUThA 7Ten 5w 305 (1) 555
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Horner v. Resor, 41 CMR 283 (CMA 1970)
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.07YY0aEn DYIYX KOTRA DY n1IaZY Mpnn prn AR Macd avbnan

nvonY Mibp NIraya "a1Th WWRD DRTY DYYhynen oYTy¥a LIPAS ARNMYA 1M L2
paw Sy nd1y 13*°R J77¥a Maph ¥aiyay binraya 2avmin . (minor offenses)
. (dishonorable discharge) n1?2wa B 1777078 2515 13I8 IR 0KRD

nywa nrty  (Summary court martial) qrnn LISIYL ¥ 23183 1715 Nayn L3
.(14)U’7UDWDH 07275 nn nR n1b7ﬂ731 niaraAna orrod nl1o wrw

B QYR PINR NMADY D73 'S mivhan Yapa 1o (13)

" There are other sound reasons for not punishing the accused with respect
¢ to the acts alleged "
(Para. 32d of the MCM - 1969).

:heyn SCM 2183 1>7% amayan (14

" For relatively minor offenses under a simple form of procedure "
(Para. 79 of the MCM - 1969).
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- (Special court martial) a¥v3°3 nx57Y 2383 1975 Moyn .4
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"' A pretrial advice need not to be prepared in cases referred to

special or summary court - martial ",

AR 52w00a% nonbIn 1T AROYY .General court martial 7353 nYy0aun hrrbh .5
BV R~JND nean Sy AbInan nap DAv .pIna DryIaph 0?25 nropnn orwaIyvn
32 qryo sy nvbne dMHh BIvR Sy Mvand Tpann by S 1T ARSYY
D OMINRY yaipn UCMI-5

" No charge may be referred to a General court martial for trial
until a thorough and impartial investigation thereof has

been made ",

WA MPYRD D170 IR 2ap% ,912230 T12-5Y A1 MITAS TIUNA TR AT NM7Ph Mabna
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72 Yap1 0MIpann SY onyT AR 7pbh 183RY yneR 1983 hawn Military Justice Act -n
»2an  General court martial -5 X"n5 nean %y R1910% DIREY RAD R nanTma MvIn
»A22Y ADan DIWIRA YUNEN TAN Y3 75 RIwWNDA L IRIY LYLPID DRD An9A nyT-n11n 5aph
5pa 130y Avraya 117Y Eoam RaAxh Thra 2o SMINERA ANDIAS MRS Mt qawr 9o

.(ls)nwnan a5 vIATY nIONd

Ry 0T 1ip*h 5.’1?)5 AR DpRPYNnh MY h hin 1¥730 R ornyud nex (15)
House Report (Armed Services Committee) No. 58-549, Nov. 15, 1983 at 14.
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.AnN2A% 273on% M1RY RN DY QR WRD Mnn
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>R 2IRT RAAN NOYYNS DYRANA-NT0ISIYA NSAYRA TIBYTI AYYAS YI8H RIA MIPIYA Ywhn
NT 973y3 005w nRna Hodson '5138 “MIRY rad

" Allowing a convening authority to determine who will stand trial,

however, has the appearance of evil - the evil being that the court -

martial appears to be an instrument of discipline rather then an
instrument to aid in creating a peaceful or law - abiding environment

in the military community within which leadership can function to create
discipline and high morale. I, therefore, favor a court system in which
the commander's legal advisor would have the power to docket cases

for trial....... (M1pna &5 n1wzwnn)(16)

Hedson, Court Martial and the Commander, 10 San Diego L. Rev. 51,60 (16)

: ‘ (1972)
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(Convening the Court - Martial) - Ra¥n 7"h?3 YInoY .0

T"h?2 hR D7D eR K1a (Convening Authority) nimtnd miend H¥15 11w ayw ,Tpann

1107TH 1% LI9Y nantoh mMwan %y | (Convening order) 11nYTN X MIYIBNI DXTY RAND

L12723000 L, 'RAND YAINN L, IRIAND BAIEA NINY DR DA N2190KRSY Ty A Yhan mne R

17772 1R L,ARDTY AR IRTY 0oIn Arh RYY Tpan 7Y=Ly 1mIT wR RA¥A 1YTA-hYa

Y132 v bovnd 0Y1Pah hya hyrap? ab13a Lndviany A%ba INPTdAY RYAvDD VISYY MIOND

21379273 13T 920 8D L wRA¥h TA*a 5w 1moaonnd Dipnat TYInn DR DA 1IR7TA I

.(17Juswnn 12037 UK 1273001 YDA LL8IYA AR D1and Tpann ¥ wnond nbvia

0290 DAYIW ~ T"AY3 YMAan 713%nY TUAYa 1Rt 5w AT pihna Tpanh Yv 1vmiriono

by yrown? MY M 7I9wOKR 17T DY YO 10 @Y ,0PRAN SR InTTha Brmivna bYTpon

DYRID Y20 %Y 1117103 Tpann SY inyawnn Tpya Kin wphh .TUHTaa Kteidn AKX AN

Mnhn oeb dyaaynn Y-y 1 ar anywand Kqand Y75 ha wow 1Ta A - 1haIaTan

NYRAXN NY0ISIYA NDIYRI PTER N0y 172003 TPamd HY T nvpah vnka Didvyhn LwaIya

.Command influence 5® hanidh hnh 0'n*7ph 5w hMww iy
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179780 Sw 504 590% jtpna L1983 naw Yw Military Justice Act-a 5aphh 11pThn an
Bk vhn

" In conformity with the amendment of articles 26(a) and 27(a), the
military judge and counsel are no longer included in the convening

order".

United States v. Rosser, 6 M.J. 267 (C.M.A. 1979)

(18)

DYREZI33 T''A2 Y9Ann TR Oy DUKAN Nand A5y harban Tpan bW ohntwa 13T Ara RS
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United States v. Toom, 48 C.M.R. 139 (A.C.M.R. 1973) | (19)
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United States v. Donati, 34 C.M.R. 15 (C.M.A. 1963) NT 171y5 RA

United States v. Winborn,34 C.M.R. 57 (C.M.A. 1963) 191
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" The findings and sentence of a court - martial have been termed mere

recommendation to the authority convening the court. This view is not

without merit since the convening authority has the independent duty to
weigh the evidence, judge the credibility of witnesses and determine

controverted questions of fact... He is not bound by the opinions of the
finders of fact and must be satiafied that the accused is guilty beyond

a reasonable doubt ' (M1pna RS n1wzwnn)(24)

2 91ab 110710 "1 ba

" The convening authority should not longer be required to review the record

(25)

to detemine the legality of the proceedings "

Article 60(d) of the UCMJ as amended by the military justice (23)
Act of 1983.

De Guilio, Command Control : Lawful Versus Unlawful Application, 10 San (24)
Diego L. Rev. 72, 100 (1972).
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"Convening authorities shall at all time communicate directly with their
staff judge advocate in matters relating to the administration of military

justice."
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